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Abstract

While the platform economy in China has received increasing scholarly
attention, most studies focus on platform work in the context of algo-
rithmic control, overlooking the legal and political context in which
digital labor operates. To address this knowledge gap, this article
analyzes the labor regulatory framework that governs China’s platform
economy. It argues that there is a deficiency in China’s labor laws,
which can explain the lack of protection for platform workers. However,
this legal loophole is essential to the survival of platform businesses as
it makes platform labor profitable for both the platform and workers. In
response, the state has developed a strategy to pressure platform
companies to improve working conditions, consistent with the
increasing control and discipline exerted by state actors in China’s
economy today.
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1. Introduction

The platform economy relies on algorithms controlled by internet enter-
prises to match, in real-time, the demand and supply of goods, services
and information. In China, since 2008, platform businesses have sprung
up in sectors such as car hire, food delivery, accommodation and bicycle-
sharing, and leading digital labor platforms include Didi Chuxing (i %
147 for ride-hailing and Meituan (3% ) and Ele.me (f T %) for food
delivery. In recent years, the platform economy has gradually become the
powerhouse of economic development in China. By one estimate, the
platform economy was the most important contributor to the growth of
China’s gross national product (GDP) and total factor productivity (TFP)
in the 21st century: Between 2001 and 2018, the broadly defined “digital
economy” contributed three-quarters (74.4 percent) of GDP growth. '
Statistics from the China Academy of Information and Communication
Technology (+ [ {5 & 4 {5 W 5% Bt Zhongguo xinxi tongxin yanjiuyuan)
suggest that China’s platform economy is now the second largest in the
world, next only to the United States.” Currently, more than 84 million
people in the Chinese labor market, approximately 10.7 percent of total
employment in the country, work in the platform economy.’

In August 2018, China’s State Council released a policy document
promoting the “stable and healthy development of the platform
economy.” This document describes the platform economy as a new
growth engine and a new way of organizing work that has contributed to
the optimization of resources, upgrading of industries, expansion of
consumption, and creation of jobs. Alongside the attention the platform
economy has received in political discourses, there is a growing scholarly
interest in work and employment issues associated with China’s platform
sector. Platform work promises low entry barriers, profitable entrepre-
neurship, and worker autonomy and flexibility, and platform operations
reflect a perceived “new spirit” within the economy.’

However, several studies have revealed that these promises remain
unfulfilled.® Fueled by an army of rural migrant workers who could not
or would not find jobs in the manufacturing sector, Sun suggests that the
rise of the platform economy has in fact generated a new form of labor
precariousness and commodification and,” thus, has led to a rise in new
concerns about employment regulations and workers’ rights protection in
academia.® Following the Western scholarship on work, academic
approaches to workers in China’s platform economy mainly look at the
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power asymmetry between the digital platforms and workers through
algorithmic control;” scant attention is paid to the legal and political
context that the platform work is performed in, specifically, the role of
China’s government in regulating platform work.

One notable exception is Lin’s explanation of the current legal situa-
tion of platform workers and the barriers to law reform in China’s
context."” However, her discussion focuses entirely on the realm of labor
laws, which ignores the wider legal and political interaction between the
state and platform enterprises in China. These interactions deserve
further academic enquiry for two reasons: first, the amendment to labor
laws does not fully reflect the state’s effort to improve the work condi-
tions of platform workers, as this article will demonstrate. Thus, the
examination of platform work merely through the lens of labor laws is
insufficient to paint the full picture of the strategy and constraints of
labor governance in China’s platform economy. One. should be mindful
that markets in capitalist economies, including labor markets, are politi-
cally constructed as a result of the deployment of state power;11 second,
over the last two decades, commenters have argued that Chinese labor
laws are set to a high standard but with a low level of enforcement.
Administrative regulations discussed in this article, on the other hand,
can have more direct and immediate impacts on everyday work condi-
tions of platform workers as “the existing labor law security mechanism
in China is limited and is evidently incapable of addressing problems
arising from platform work.”"’

As the digital workforce continues to grow, the examination of
platform economies‘is gaining more importance in understanding the
political economy of China today, because labor issues have always been
the primary concern of China’s government and they are considered to
be a key factor to maintaining social stability and economic growth."
During the current economic slowdown, platform workers in China have
become more militant with their dissatisfaction with working conditions,
which in many ways share some similar characteristics to the global
platform work activism."”” One of the most notable examples is the
Mengzhu (¥ £) case: The leader of this activism, Mengzhu (literally
translated as “leader” in English) established a social media group called
the “Knights Alliance” (5% ¥ % gishi lianmeng) with 14,000 platform
workers in China and they were organizing for a strike. Despite Mengzhu
was arrested before the strike, his action has aroused public concerns
about the work conditions of platform workers in China.'® In another
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extreme case, a food delivery worker set himself on fire outside a shop to
protest against the unfair pay system.'”” This emerging labor activism
poses some important questions to understand the industrial relations of
China’s platform economy that inspire this article, for instance: Why do
China’s labor laws fail to provide protections to workers? Also, what
other measures does the state implement to govern platform work, and
what the limitations are?

This article seeks to initiate discussions that contribute to a better
understanding of the platform economy in contemporary China. In what
follows, this article presents the scholarly debates surrounding the
employment relations in the platform economy; and then it argues that
current labor laws in China show a structural deficiency in regulating
platform work: both platform companies and workers rely-on the “service
relationship” to maximize their own financial gain. Because the platform
economy is so economically significant, the state has been extremely
cautious in interpreting and enforcing labor laws in the sector, in order
to maintain the vividness of its economic powerhouse. Also, as Estlund
observed, rather than dissolving their dissatisfaction, the introduction of
labor laws have made Chinese workers become more conscious of their
labor rights, consequently fueling workers’ collective actions in China
over the decades and causing a higher risk of social unrest.'"® Therefore,
instead of depending on labor law amendment or enforcement, the state
uses administrative regulation (and penalties) to put pressure on platform
companies to improve workers’ conditions that has both advantages and
disadvantages: on one hand, platform workers in China could enjoy more
benefits and become better protected, but on the other hand, these
administrative. measures could dismiss the militance of workers to fight
for labor rights improvement that should be guaranteed by the law.

2. Scholarly Debates on the Employment Relations in the
Platform Economy

In China, as in the West, the nature of the employment relationship
between platforms and workers is the subject of ongoing debate. Drawing
on numerous case studies, including Uber and Deliveroo, Dieuaide and
Azais argue that the boundaries of the employment relationship become
uncertain as “the bond of subordination disappears” within “intermediate
spaces of regulations.”” Researchers also point out that, unlike conven-
tional employment, platform workers such as Uber drivers can enjoy much
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higher flexibility at work by not having to commit to a minimum number
of working hours.” They find that this high level of flexibility is one of the
main reasons that drivers take part in ride-hailing instead of, or in addition
to, less flexible jobs such as working for a traditional taxi company.

Others, however, believe that platform work should be understood as
a formal labor relationship, just as jobs in other economic sectors,
because many workers in the platform economy, indeed, work full-time
for the platforms. A powerful example is given by Chan, who conducted
ethnographic fieldwork in Beijing in 2017-2018: Every food delivery
worker her research team came across worked full-time, or more, for at
least one delivery platform.”’ Researchers argue that although platform
workers have a certain degree of autonomy in terms of working hours
and where and how to work, these workers are still controlled by the
platform and must bend to the platform’s instructions and its algorithmic
management. For example, Sun reveals that delivery people in Beijing are
bound by stringent algorithmic control and exploitative working condi-
tions, and they constantly experience asymmetrical power relations and
exploitation on their respective platforms.”> Workers have no control over
working time and delivery time, emotional regulation, or “customer
supremacy’ in relation to delivery work.

While these themes appear to be similar to algorithmic labor control
problems in the West, Yu details the punishment mechanisms that are
built into China’s platforms.”” For example, Didi sends checkers as secret
passengers to inspect the service of drivers. If a driver’s performance falls
short of the company’s expectations, Didi will decrease the number of
orders assigned to the driver or even deactivate his account. Such punish-
ment mechanisms also exist in food delivery platforms: a late delivery is
fined 100 yuan (14.8 US Dollars), a traffic rules violation is 200 yuan (29.6
US Dollars), and a customer complaint is 500 yuan (74.1 Dollars).*

Furthermore, some commentators suggest that work in the platform
economy could be regarded as a new type of employment relationship.”
Arguing from a Marxist labor process perspective, Gandini points out
that the operation model of platforms has changed the traditional
employment model by breaking down the dependence of traditional
production on production factors and introducing new practices of
“management by customers” and management through “gamification.”*
From these debates, it is easy to see that the nature of the platform work
has blurred the boundaries between flexible work and formal employ-
ment relations. As Wang and Cooke point out, particularly in (but
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definitely not limited to) the Chinese context, the lack of precise political
direction and guidance on how to determine the existence of labor rela-
tions has made it difficult for courts to render decisions over labor
disputes.” As a result, it is not surprising to find that workers in the
global platform economy are ill-protected in general, and their jobs are
characterized by high but unstable income, long but fragmented working
hours, high risk of work injuries without adequate social protection, and
inability to voice their concerns to the platforms, to name a few. *

In China, most digital platforms regard their workers as self-
employed service providers rather than formal employees. These plat-
forms strategically avoid the establishment of labor contracts, and by
doing so, platform enterprises can extract surplus value by unilaterally
deducting part of the workers’ income, avoiding overtime pay, and
neglecting to provide social insurance and other benefits that are required
in formal employer-employee relationships. This contractual element,
which brings the political and legal environment in which the technology
is situated, is largely ignored by the existing literature. In other words,
current scholarship fails to explain why China’s complex labor law system
has failed to provide much protection to platform workers. This topic will
be explored in detail in the next section, and understanding this defi-
ciency and its constraints are absolutely essential for understanding why
the Chinese government will use administrative regulations to fill in the

policy gap.

3. Understanding China’s Labor Laws

The People’s Republic of China was founded in 1949 as a socialist
country. That means, back in the days before 1979, the Chinese govern-
ment guaranteed full employment in urban China under the planned
economy, and workers were assigned to one or another of a city’s work
units (T 1F ¥ i gongzuo danwei). All able-bodied citizens were assigned
a lifetime relationship with a work unit that, in exchange for work,
provided them welfare and social security in the form of housing, educa-
tion, health care, retirement, and other work-related benefits.”” This rela-
tionship is much broader than an employment relationship, and
employment contracts did not exist; hence, it is no surprise that labor law
to govern employment contracts also were absent.

This began to change in the 1980s, as China gradually marketed its
economy through the privatization of state-owned enterprises and
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transforming into a so-called “system of socialism with Chinese charac-
teristics.” New employment and welfare systems began to emerge, along
with new laws to regulate employment and work-related social issues.
Today, after four decades of development, China’s labor-regulatory
framework has become highly sophisticated and can be understood
through at least three categories of political instruments: Labor laws,
administrative regulations and departmental rules, and judicial interpre-
tations. By definition, labor laws in China must go through the legislative
procedure of the Standing Committee of the National People’s Congress
and be signed by the Chairperson;* whereas law provisions, rules and
regulations can be issued by an administrative authority, such as a
ministry or a local government.”’ Meanwhile, judicial interpretation is a
power given to the Supreme People’s Court to make judicial interpreta-
tions on a specific issue concerning the application of law in the trial
work of the people’s court that goes through a judicial committee.”

Collectively, these political instruments have shaped the labor market
in China, including work in the platform economy. To be sure, other
categories of political instruments such as local government regulations
also influence labor conditions particularly on the provincial level, but
analyzing all of the political instruments is beyond the scope of this
article, and it will focus on the laborlaws. Table 1 below lists each group,
its issuing authority, and examples.

Table 1: The Labor Governance Framework in the People’s Republic of China

Governance instrument Issuing authority Example
Labor Laws The Standing Committee of the China Labor Law, Labor Contract
National People’s Congress Law, Trade Union Law
Provisions on the Prohibition of Using

Administrative The State Council, The Ministry Child Labor, SP ecial Rules on the

. . Labor Protection of Female Employees,
regulations and of Human Resources and Social o i

. Provisions on Minimum Wages,

department rules Security, or local governments

Regulation of Shanghai Municipality
on Labor Contract

Interpretation (I) of the SPC on the
Application of Law to the Hearing of
Labor Dispute Cases 2020

The Supreme People’s Court

Judicial interpretations (SPC)

To begin with, discussions on labor protection in China must
consider two sets of economic laws that comprise the backbone of labor
regulation: The Labor Law (1995) and the Labor Contract Law (2008).
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The Labor Law defines the legal basis of labor rights and regulates labor
relationships in mainland China. For instance, Article 19 states that labor
contracts shall be concluded in written form and contain the following
clauses: (1) Time limit of the labor contract; (2) Content of work; (3)
Labor protection and labor conditions; (4) Labor remuneration; (5) Labor
discipline; (6) Conditions for termination of the labor contract; and (7)
Liabilities for violations of the labor contract.”® Meanwhile, the Labor
Contract Law clarifies the labor rights and obligations of both parties
(employers and workers) to a labor contract. This includes specifying “one
month after a worker has begun to work” as the legal timeframe for
establishing a written labor contract (Article 10); and “if an employer
fails to sign a written labor contract with a worker after the lapse of one
full year from the date when the worker begins to work, it shall be
deemed that the employer and the employee have concluded a labor
contract without a fixed term” (Article 14.3).** As will be explained, the
labor contract plays a special role in the governmental regulation of an
employment relationship. This is because, in China, participation in paid
work does not necessarily guarantee protection under the Laws. To
qualify for protection, a worker must establish a “labor relationship” with
their employers. This approach is arguably different from most of the
European countries; these countries apply the principle of the so-called
“primacy of facts,” “the facts relating to the performance of work and the
remuneration of the worker, notwithstanding how the relationship is
characterized in any contrary arrangement, contractual or otherwise, that
may have been agreed between the parties [employers and workers],” as
suggested by the International Labor Organization.”

Also, the laws are important because they provide a legal basis for
determining the jurisdiction in which a labor dispute shall be heard. As
argued by Taylor, the legal system is political in China, and the Chinese
rule of law “means laws according to political convenience or political
practice”; therefore, jurisdictions can send powerful signals for employers
to regulate their working conditions.® Although Chinese labor laws have
for decades assigned jurisdictions, which in turn have settled labor
disputes arising in conventional employment settings, no clear definition
of what a “labor relationship” is has been established.” In practice, judges
in China use whether a contract is signed between a worker and
employer to determine if a “labor relationship” exists, as long as both
parties meet the legal requirements. An employer, also translated as a “work
unit” (JA N yongren danwei) in some writings, refers to all “enterprises,
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individual economic organizations, private non-enterprise entities, or
other organizations” (Labor Contract Law, Article 2),*® and workers are
people who “earn their living primarily from wages” (Trade Union Law,
Article 3).” As written in the Labor Contract Law, “the principle of
lawfulness, fairness, equality, free will, negotiation for agreement and
good faith shall be observed in the formation of a labor contract” (Article
3) and, in theory, this principle covers both standard (i.e., full-time) and
non-standard (i.e., part-time and casual work) forms of labor relation-
ships. Once a contract is signed, an employer must abide by the Laws in
terms of providing minimum wage, not exceeding maximum working
hours, and offering employee benefits such as paid leave, work injury
insurance, and social security contributions, to name a few. Employers
that violate the Laws could risk facing serious legal consequences,
including having their business licenses revoked and being subjected to
criminal liability (Labor Contract Law, Chapter 7).

4. The Constraints of Labor Laws in the Platform Economy

Commentators have been arguing that a long-lasting problem with
China’s labor laws is its high standard but poor enforcement. This has
happened in the manufacturing settings, service work, and perhaps not
surprisingly, platform work.” Despite the fact that labor laws provide
much protection to Chinese workers in theory, in reality, in labor-inten-
sive models of business operation like platform businesses, providing
legally required employee benefits can be highly costly to employers. To
avoid this cost, Chinese platform companies have sought to bypass the
laws by establishing what they call a “service relationship.” A service rela-
tionship is an-economic relationship between two or more entities, and it
can cover any paid labor that is performed in a relationship that does not
and sometimes cannot meet the legal requirements for a “formal labor
relationship.” Nonetheless, it involves the provision of and compensation
for a service. A service relationship could involve a contract, but such a
“contract of service” does not contain as much legal power as a contract
of labor can provide.

The entire platform economy in China is built upon this “service
provider” model, and it should be noted that some platform workers in
China prefer to sign a service contract, because it will save them from
their own obligation to contribute to their social security accounts and
thus enable them to pocket more income. A service contract also means
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that they are not committed to a particular employer (i.e., platform)
which enables them to maximize their income by working for more than
one platform at the same time, a common practice.” This financial incen-
tive explains why millions of migrant workers in China choose to leave
the manufacturing sector, despite its formal labor protections, and seek
jobs in the platform economy. Alongside this is an increasing number of
highly educated workers who devote themselves to platform work, as
company data reveal. Today, there are at least 60,000 food delivery
workers in China with postgraduate qualifications, and more than
170,000 university graduates.*

Tables 2 give a breakdown of the social security contribution for a
typical first- and second-tier city worker.

Table 2: A Breakdown of the Social Security Contribution in Two Cities

Social security contrition

(in RMB) Beijing (1* tier city) Foshan (2™ tier city)
Employer 1567.03 887.53
Worker 619.25 404.83
Total 2186.28 1900

Sources: Beijing City releases the social security contribution standard for 2022, Chinese text
available via http://bj.news.cn/2022-07/20/c_1128846550.htm; Notice on the Foshan City
Human Resources and Social Security Bureau adjustment, Chinese text available via
http://fssi.foshan.gov.cn/bmfw/jfbz/content/post_5111516.html.

Zhou gives two examples that illustrate the difference between a
formal labor relationship and a contract of service.” First, the legal retire-
ment age in-China today is 60 for men and 50 for women. A person who
is beyond the legal retirement age and wishes to continue to work may
not sign a formal labor contract, but they may sign a contract of service
with an employer. However, under contract-of-service terms, the
employer is no longer responsible for providing social security contribu-
tions and other employee benefits. This can make a huge difference in the
protection of workers. A second example relates to work injury. Under
the Labor Laws, work injury insurance is applied under the principle of
“liability without fault,” which means an injured worker can enjoy all the
benefits of the insurance, regardless of details related to how the injury
occurred, including if an injury is caused by a third party. In addition, an
injured worker may continue the labor relationship with the employer if
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they meet certain standards of injury or disability (Article 33, Regulations
on Work Injury Insurance). In contrast, occupational injury compensation
under a service contract is judged under the Civil Law, which can merely
provide a lump-sum compensation, and the amount of compensation is
determined by the extent of an injury and an assessment of fault. Other
protections provided by the Labor Laws, such as minimum wage,
working time, paid leave, etc. are also not covered by a service contract,
nor are they required by the Civil Law. In reality, workers who engage in
subordinate work without meeting the legal requirements for establishing
a formal labor relationship are usually considered to have a service rela-
tionship with their employers. This includes retirees, student workers,
casual domestic helpers, and workers in the platform economy.

This “service relationship” puts the state in a difficult position to
initiate labor laws amendment and enforcement: there is certainly a need
to increase the level of protection to platform workers and neutralize
their dissatisfaction before it turns into a larger power of social unrest;
but to subject platform work into the formal labor relationship could risk
platform companies losing their financial incentives and hamper their
development, especially during the current economic downturn in China
as platform companies started a new round of layoffs recently.* In
addition, from a historical perspective, the promulgation of labor laws
has increased Chinese workers’ consciousness of their rights. This caused
social unrest and ignited waves of collective activism in China over the
decades, as Estlund observed.”” In this sense, the state must deploy alter-
native political measures to improve the work conditions in the platform
economy, which is through the regulation of market order.

5. Ineffective Union Presentation and Ambiguous Court
Decisions in the Platform Economy

The scholarship of industrial relations has provided extensive evidence
that labor organizing and collectivism are effective ways to improve work
conditions. In theory, the rights of Chinese workers to organize and
participate in trade unions, including collective consultation, is protected
in the Trade Union Law. In reality, contract-of-service workers generally
have been excluded from these protections. The Trade Union Law stipu-
lates the procedures for participating in and organizing trade unions, the
organization structure of trade unions, the rights and obligations of
union members and the scope and procedures of collective consultation.
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Importantly, the laws only allow workers to organize and join unions
within the All-China Federation of Trade Unions (ACFTU; % 4> & 44 T.
& Zhonghua quanguo zonggonghui) system, which is the only authorized
federation of trade unions. Prior to 2018, there had been no official
reports of platform workers organizing and participating in trade unions
or being engaged in collective consultations. In March 2018 of that year,
the ACFTU put forward the “Plan to Promote Union Membership to
Delivery Drivers and Other Groups.” The Plan specifies that the ACFTU
should encourage eight types of workers to join a union: Truck drivers,
couriers, nursing or care workers, domestic workers, salespersons in
shopping malls, online food-delivery couriers, real estate agents and
security guards.” According to the ACFTU, the unionization of couriers
has been increasing steadily. In some cities such as Shanghai and Guang-
zhou, unions for online food-delivery riders have also been set up.”

As Lei learnt from her interviewee, despite the efforts of the AFCTU
to unionize platform workers, difficulties remain in carrying out collec-
tive consultations:*® Because the Laws are ambiguous, the ACFTU is not
certain that platform workers qualify; also, the current focus on enter-
prise-level collective consultation may not work well for platform
workers, because they move frequently from one platform to another, or
work with two or more platforms-at the same time. Despite the goodwill
gesture demonstrated by the ACFTU, researchers have long been arguing
that it has very little influence in improving the work conditions of
Chinese workers in reality.”’

In addition, the existence (or not) of a labor relationship determines
which legal avenues are available if a labor dispute arises. Only labor-
relationship disputes go through the procedure of mediation and arbitra-
tion before filing a case in court,” and researchers find that mediation
and arbitration have become two key methods to settle labor disputes in
China today.” Due to the ambiguity of the labor laws, court judgments
have been confusing and inconsistent, even within the same jurisdiction.
The confusion can be summarized for three reasons: First, the labor rela-
tionship defined by the labor laws provides that an employer must
directly manage workers, including disciplinary management, through
workplace rules and procedures. However, workers on platforms could
arguably enjoy a higher degree of autonomy and flexibility over working
time, work schedule, and where and how to work.

Second, in accordance with the provisions of China’s Labor Law,
an employer must provide the necessary material and technical means,
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including tools, equipment and facilities, for a worker to perform the
contracted work. In reality, however, most workers in the platform
economy provide their own equipment, including mobile phones for
receiving orders, motorcycles for delivery services, etc. Also, the Labor
Law requires employers in a labor relationship to assess the perfor-
mance of their workers and pay them in full and on a fixed and
mutually agreed pay schedule (i.e., weekly or monthly). However, plat-
forms usually pay their workers on a piece-rate basis, as opposed to an
hourly wage. Workers get their pay instantly after they complete each
order or task, after the platform has deducted any service or informa-
tion access fees and/or commissions. The role of a “platform
employer,” therefore, becomes inexplicit and debatable in the Chinese
legal context.

Last but not least, the “triangular” relationship between platform,
worker and clients further complicates the traditional labor relationship
between employers and workers—for example, workers who provide
the work or service, clients who request and. receive the service, and
platforms that facilitate, organize and manage the process.” Clients are
involved in task dispatch, result assessment and payment of remunera-
tion. For example, passengers’ ratings of a DiDi driver’s performance
will affect the driver’s evaluation by DiDi and, consequently, the
driver’s priority ranking for the next order dispatch. Critics argue that
the rating system is just an outsourcing of platform supervision to
clients.” However, customer experiences are subjective and the platform
has no way to assess the criteria a customer uses. At present, biased and
unfair ratings undermine workers’ reputations, yet they have nowhere
to seek redress.

Therefore, judges struggle (and disagree) as they seek balance
management practices that are illegal in formal employment relationships
with worker benefits that do not exist in those relationships. This compli-
cation is reflected in legal documents, for example, the White Paper on
the Trial of Labor and Employment Disputes on the Internet Platforms ( H.
BT & L B F s E A (A K # Hulianwang pingtai yonggong laodong-
zhengyi shenpan baipishu) published by the People’s Court of Chaoyang
District in Beijing. The White paper documented 105 dispute cases that
required the determination of the existence of a labor relationship, of
which in 39 cases the judge ruled that the two parties had a labor rela-
tionship, and 8 cases were ruled that the two parties had a service rela-
tionship, but in 58 cases no relationship existed.™
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6. Establishing Order in the Platform Economy

The overarching argument of this article is that China’s platform
economy is a politically constructed project. As past studies highlight, the
digital economy is seen by Chinese leaders as both a symbol of national
strength and a huge practical economic driver.” Policy documents in
China have been surrounding this particular segment of the economy: In
June 2017, Premier Li Keqiang stated at the Summer Davos Forum that
“The Chinese government has adopted an accommodating and prudent
regulatory approach toward new industries, new business forms and
models, such as e-commerce, mobile payment and bike-sharing, which
have enabled their fast and healthy development.”*® One month later, the
National Development and Reform Commission, together with seven
other ministries, issued the “Guiding Opinions on Promoting the Devel-
opment of the Sharing Economy” ( B T {4 4 5 K35 5% J|& i) 45 5P
Guanyu cujin fenxiang jingji fazhan de zhidaoxing yijian), which includes
comprehensive measures for market access, sector supervision and
fostering an enabling environment. This landmark document is set to
“strengthen the guidance of expectations, optimize the development envi-
ronment and promote the development of the sharing economy.” Over
the past few years, several administrative documents concerning the
platform economy were issued at both the central and local government
levels, most notably the promulgation of the E-Commerce Law by the
13th National People’s Congress in 2018.

It is noteworthy that the policy documents not only guide the
promotion of platform economy development but also have a direct
impact on the working conditions in the sector. In this vein, and despite
recognition by China’s central government that platform workers need to
be protected, by the time this article is written, no sign is yet shown
regarding formalizing the employment status (i.e., the labor relationship)
of platform workers, or innovating new ways in which their current
status can be understood and heard by the courts. The “Guiding
Opinions of the General Office of the State Council on Promoting the
Well-regulated and Sound Development of the Platform Economy” ([ it
R HE - £ A8 075 0 £ B % i Y 48 5 B S Guanyu cujin pingtaijingji guifan
jiankang fazhan de zhidao yijian), issued by the State Council in August
2019, states that the legitimate rights and interests of platform workers
should be protected, mainly in terms of social security, vocational and
skills training and occupational injury protection.”® However, the Guiding
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Opinion again avoided pointing out the nature of the employment rela-
tionship between the workers and the platforms: For instance, it uses the
term “occupational injury” (R % zhiye shanghai) as opposed to “work
injury” (_Lf5 gongshang), which is used in the labor laws.

The ambiguity in clarifying the employment relationship in the
platform economy is replicated in other policy documents, such as the
“Interim Measures for the Administration of Online Taxi-Hailing
Services.” The 2015 draft stated that “online taxi-hailing service operators
shall sign labor contracts with the drivers registered on the platform” (the
author’s emphasis); but the final version issued in 2016 notes only that
“online taxi-hailing service operators should sign labor contracts or
agreements with drivers in multiple forms in accordance with relevant
laws and regulations and based on the working time, service frequency
and other characteristics while clarifying the rights and obligations of
both parties” (Article 18, my emphasis). In a court, the difference
between “should” and “shall” can be decisive. Critics believe that this
change fails to respond to the question regarding the legal relationship
between the car-hailing platforms and their drivers, and thus does not
help to clarify the employment status. Commentators argue that this
provision in particular allows various contract forms to be selected, and
might encourage platforms to circumvent labor contracts by signing
contracts for service, regardless of the criteria set in the labor laws.”

Without amending the labor laws, the Chinese government uses other
strategies to regulate the work conditions in the platform economy. One
powerful weapon is the administrative penalty. Commentators argue that
China’s economic strategy today is characterized by the encroaching influ-
ence of the state in the national economy, as well as the increasing expecta-
tion of serving the public interest of private firms.”” Platform companies
are no exception. Up until 2019, researchers commented that the state had
made little effort to restrain the monopoly power of initiating antitrust
investigations.”" This favors the rapid expansion of the platform enterprises
by unleashing them from political bundles. This, however, is no longer the
case. In February 2021, a new regulatory body called the Antitrust
Committee of the State Council (ACSC; BI%5 b [z #iEiZs B Guowuyuan fan
longduan weiyuanhui) was established, and it quickly issued “Antitrust
Guidelines on Platform Economy” (B A ~F & K& 5 48 5 i1 2 #E B 46 me
Guanyu pingtai jingji de fan longduan zhinan). Later on, the State Adminis-
tration of Market Regulation (SAMR; Bl % i ¥ B & 4 B 48 )& Guojia
shichang jiandu guanli zongju) concluded that Alibaba had abused its
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dominant position by imposing the so-called “either-or” requirement on
merchants, which undermined the order of fair competition and harmed
the rights and interests of workers and consumers. It claimed that Alibaba
had prohibited merchants from opening stores or participating in promo-
tional activities on competing platforms and adopted a variety of incentives
and penalties to enforce the policy, which helped to maintain and enhance
its market power and gain an unfair competitive advantage. The SAMR
consequently issued an administrative decision, imposing a penalty of
18.228 billion yuan (about 2.85 billion US Dollars).”

In a similarly strategic way, in April 2021, the SAMR initiated an inves-
tigation into Meituan, the country’s largest food-delivery platform. It
claimed that since 2018, Meituan had abused its dominant position by
inducing merchants to sign exclusive agreements with it. When the investi-
gation was concluded in October 2021, the SAMR ordered Meituan to fully
refund 1.289 billion yuan (about 190.9 million US Dollars) of exclusive
cooperation deposits and imposed an administrative penalty of 3.442 billion
yuan (about 534 million US Dollars).” It was in the same year that the
SAMR, together with other Chinese authorities, released a policy document
for improving the rights and interests of platform workers in these “new
forms of employment.” To all players in China’s platform economy, the
message is crystal clear: platform enterprises must improve the work condi-
tions or they could receive an administrative penalty. In both cases, platform
enterprises made no attempt to appeal to the state’s decision and defend
their business in court, as this could further damage the relationship
between the state and the company. To retrieve Taylor’s idea,” as the legal
system is political in China, and the Chinese rule of law “means laws
according to political convenience or political practice,” and court cases
from 2013-2019 confirm that there is little reason to believe that citizens or
enterprise could possibility win a court over the state at the Chinese court.”

As a result, under financial and political pressure from the central
government, Chinese platforms are beginning to re-invest in the welfare
of their workers as a way to rebuild their corporate image and demon-
strate their willingness to comply with the authorities. In particular, they
collectively donate enormous sums of money to pledge support for the
government’s “common prosperity” (3L & # gongtong fuyu) initiatives.”
This includes the 100 billion yuan input from the Alibaba group and the
extra 50 billion yuan from Tencent (J§#f). A common theme between
these funds is the improvement of the welfare of platform workers.”® For
instance, some platforms in China now provide commercial insurance
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coverage that protects workers in case of accidental injury, serious illness
or hospitalization. Food delivery platform Meituan designed an in-house
insurance scheme for its couriers that covers death by accident, as well as
injury and disability, medical care, work delay, third-party personal injury
and property loss. Ride-hiring platform DiDi also launched a medical
insurance scheme that covers accidents, serious illness and medical insur-
ance. DiDi’s drivers are free to opt in, and the platform initially pays for
the insurance before gradually changing to a deduction from drivers’
income. DiDi also provides another program called Care Protection that
covers accidental injuries, and the cost is borne entirely by the platform.
All of these could improve the work conditions of platform workers,
without the legal backup by the labor laws.

7. Discussion and Conclusion: Implications for the Industrial
Relations in China

This article has pointed out that a deficiency exists in China’s labor laws
which explains the lack of protection for platform workers. The fact that
a service relationship is not recognized in the Chinese labor laws leaves
workers in this employment relationship unable to access the protection
offered by the laws and consequently dependent on the much weaker
protections embedded in China’s Civil Law framework. This legal
loophole, however, is essential to the survival of platform businesses as
they make platform labor profitable to both the platform and workers.
Understanding this ambiguity in the legal status is essential for scholars,
labor activists and policymakers, because it provides the foundation for
nuanced understandings of the political economy of platform labor in
China, and for credible explanations of why China’s platform workers are
subjected to the exploitative labor control revealed in previous studies.

The state’s effort in pressuring platform enterprises to improve the
work conditions deserves to be recognized. However, to what extent these
measures provided by the enterprises can improve the actual work condi-
tions in the platform economy is a question to be answered. The author
also concerns that these temporary measures provided by the platform
could dissolve workers’ militancy and lower their interest in collective
activism. Without a solid legal basis, workers remain in a highly vulner-
able position to challenge their employers and defend their rights if these
promises are not fulfilled. Therefore, a legal basis is essential to solidify
the protection of workers’ rights.
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As a response, some commentators argue that it is fundamental to
clarify the scope of the labor relationship in the Chinese legal context,
ensuring that the criteria used in the determination are sufficiently clear,
comprehensive and up to date to keep pace with China’s changing labor
market and business models.”” However, the author suggests that such a
binary divide between the two types of employment relationships could
impede the development of China’s platform economy. If the court rules
against considering platform work as a formal relationship, platform
workers will remain in a precarious position until a new set of laws dedi-
cated to platform work is established. This could mean years or even
decades of precariousness. On the other hand, if the court finds that
platform work is performed within a formal relationship, platform
workers in China will risk losing their flexibility at work and their ability
to work for multiple platforms, which their livelihoods depend on. Also,
both platforms and workers must contribute to society’s security
schemes, which could increase the labor cost dramatically and pose
significant challenges to the existing business:model especially during the
current economic hardship.

In today’s China, without a healthy civil society and a democratic
consultation process, any legal amendment could be highly risky. There-
fore, a more achievable strategy-is through the power of the market
mechanism. Arguing from this perspective, the author suggests the
Chinese government should raise the labor standards in traditional
economic sectors, including the manufacturing and service industry. This
could draw the Chinese labor workforce back into these businesses and
consequently reduce the supply of workers in the platform economy. Past
studies suggest that the labor shortage of migrant workers and their high
turnover in the manufacturing industry have given workers more power
in negotiating work conditions.” In a similar vein, a larger recruitment
pressure on platform enterprises could incentivize them to improve
workers” working conditions for the sustainability of business operations.

The rapidly evolving business environment in China’s platform
economy and its impact on working conditions certainly deserve ongoing
research and analysis. Empirical findings are needed to provide a solid
foundation to develop a labor regulatory advocacy that is prudent, prac-
tical, and beneficial to the sustainable development of the platform
economy and to the millions of workers, mostly important.



Law and Order 73

Notes

1

Yiping Huang, “Strong Regulations’ of China’s Platform Economy: A
Preliminary Assessment,” China Economic Journal, Vol 15, No. 2 (2022), pp.
125-138.

Zhongguo shuzi jingji fazhan baipishu (White Paper on Digital Economic
Development in China), China Academy of Information and Communica-
tion Technology, http://www.caict.ac.cn/kxyj/qwfb/bps/202104/
P020210424737615413306.pdf.

Zhongguo gongxiang jingji fazhan baogao, 2021 (Report on China’s Sharing
Economy, 2021), State Information Center, https://www.ndrc.gov.cn/xxgk/
jd/wsdwhfz/202102/P020210222307942136007.pdf.

Platform Economy Seen as Reliable Growth Driver, https://english.www.gov.
cn/policies/policywatch/202205/06/content_WS627478b2c6d02e533532a
4dd.html.

Hong Yu Liu, “Migrant workers in the digital market: China’s platform
economy,” Asia Dialogue, https://theasiadialogue.com/2019/08/13/migrant-
workers-in-the-digital-market-chinas-platform-economyy/.

See, for example, Qingjun Wu, Hao Zhang, Zhen Li, and Kai Liu, “Labor
Control in the Gig Economy: Evidence from Uber in China,” Journal of Indus-
trial Relations, Vol 61, No. 4 (2019), pp. 574-596; Ping Sun, Julie Yujie Chen,
and Uma Rani, “From Flexible Labour to ‘Sticky Labour’: A Tracking Study of
Workers in the Food-Delivery Platform Economy of China,” Work, Employ-
ment and Society, Vol. 37, No. 2 (2021), pp. 412-431; Hailey Kwan, “Women’s
Solidarity, Communicative Space, the Gig Economy’s Social Reproduction and
Labour Process: The Case of Female Platform Drivers in China,” Critical Soci-
ology, Vol. 48 No. 7-8 (2022), pp. 1221-1236; Hui Huang, “Algorithmic
Management in Food-Delivery Platform Economy in China,” New Technology,
Work and Employment, Vol. 38, No. 2 (2023), pp. 185-205.

Ping Sun, “Your Order, Their Labour: An Exploration of Algorithms and
Labouring on Food Delivery Platforms In China,” Chinese Journal of
Communication, Vol. 12, No. 3 (2019), pp. 308-323.

Julie Yujie Chen, “Thrown Under the Bus and Outrunning It! The Logic of
Didi and Taxi Drivers’ Labour and Activism in the On-demand Economy,”
New Media & Society, Vol. 20, No. 8 (2018), pp. 2691-2711; Ya-Wen Lei,
“Delivering Solidarity: Platform Architecture and Collective Contention in
China’s Platform Economy,” American Sociological Review, Vol. 86, No. 2
(2021), pp. 279-309; Ou Lin, “Regulating On-demand Work in China: Just
Getting Started?,” Industrial Law Journal, Vol. 51, No. 2 (2022), pp.
435-463.

Sun, “Your Order, Their Labour”; Huang, “Algorithmic Management in
Food-Delivery Platform Economy in China.”



74

10
11

12

13

14

15

16

17

18

19

20

21

22
23

24

25

Hong Yu Liu

Lin, “Regulating On-demand Work in China.”

Peter Hall, Governing the Economy (Oxford University Press, 1986); Karl
Polanyi, The Great Transformation: The Political and Economic Origins of our
Times (Farrar and Rinehart, 1944).

Mary Gallagher, Authoritarian Legality in China: Law, Workers and the State
(Cambridge University Press, 2017).

Tianyu Wang and Fang Lee Cooke, “Internet Platform Employment in
China: Legal Challenges and Implications for Gig Workers through the Lens
of Court Decisions,” Relations Industrielles / Industrial Relations, Vol. 76,
No. 3 (2021), pp. 541-564.

Chris King Chi Chan and Yujian Zhai, “Active Labour Market Policies in
China—Towards Improved Labour Protection?,” Journal of Asian Public
Policy, Vol. 6, No. 1 (2013), pp. 10-25.

See, for example, Simon Joyce, Mark Stuart, and Chris Forde, “Theorising
Labour Unrest and Trade Unionism in the Platform Economy,” New Tech-
nology, Work and Employment, Vol. 38, No. 1 (2023); pp. 21-44.

Chris King Chi Chan, “Platform Labour in HongKong and China,” Oxford
Internet Institute,” https://www.youtube.com/watch?v=yaeG-izLRKY.

Zoey Zhang, “ “996” is Ruled Illegal: Understanding China’s Changing
Labor System,” China Briefing, https://www.china-briefing.com/
news/996-is-ruled-illegal-understanding-chinas-changing-labor-system/.
Cynthia Estlund, A New Deal for China’s Workers? (Harvard University
Press, 2017).

Patrick Dieuaide and Christian Azais, “Platforms of Work, Labour, and
Employment Relationship: The Grey Zones of a Digital Governance,” Fron-
tiers in Sociology, Vol.’5, No. 2 (2020), pp. 1-14.

Soo Jeong Hong; Johannes Bauer, Kwangjin Lee, and Nelson Granados,
“Drivers of Supplier Participation in Ride-Hailing Platforms,” Journal of
Management Information System, Vol. 37, No. 3 (2020), pp. 602-630.

Jenny Chan, “Hunger for Profit: How Food Delivery Platforms Manage
Couriers in China,” Sociologias, Vol. 23 No. 57 (2021), pp. 58-82.

Sun, “Your Order, Their Labour.”

Hui Yu, “The Destiny of Web Platform Workers in China: Employees, Nothing
or a “Third Option?,” Japan Labor Issues, Vol. 2, No. 8, (2018), pp. 92-100.

See Huang, “Algorithmic Management in Food-Delivery Platform Economy
in China.”

Anke Hassel and Felix Sieker, “The Platform Effect: How Amazon Changed
Work in Logistics in Germany, the United States and the United Kingdom,”
European Journal of Industrial Relations, Vol. 28 No. 3 (2022), pp. 363-382;
David Weil, “Understanding the Present and Future of Work in the Fissured
Workplace Context,” RSF: The Russell Sage Foundation Journal of the Social
Sciences, Vol. 5, No. 5 (2019), pp. 147-165.



Law and Order 75

26

27

28

29

30

31

32

33

34

35

36

37

38

39

40

41
42

43

Alessandro Gandini, “Labour Process Theory and the Gig Economy,”
Human Relations, Vol. 72, No. 6 (2018), pp. 1039-1056.

Wang and Cooke, “Internet Platform Employment in China.”

Sun, “Your Order, Their Labour”; Sun, Chen, and Rani, “From Flexible
Labour to ‘Sticky Labour™; Kwan, “Women’s Solidarity, Communicative
Space, the Gig Economy’s Social Reproduction and Labour Process.”

Daniel Ding and Malcolm Warner, “China’s Labour-Management System
Reforms: Breaking the “Three Old Irons’ (1978-1999),” Asia Pacific Journal
of Management, Vol. 18 No. 3 (2001), pp. 315-334.

Chinese text available via https://www.gov.cn/xinwen/2023-03/14/
content_5746569.htm.

Chinese text available via https://www.gov.cn/gongbao/content/2002/
content_61859.htm.

Provisions of the Supreme People’s Court on the Judicial Interpretation Work
[Revised], http://www.lawinfochina.com/display.aspx?lib=law&id=5970&
CGid=.

Labor Law of the People’s Republic of China [Revised], http://www.lawinfo-
china.com/Display.aspx?LookType=3&Lib=law&Cgid=9587&Id=705&Searc
hKeyword=&SearchCKeyword=&paycode=.

Labor Contract Law of the People’s Republic of China [Revised], http://www.
lawinfochina.com/display.aspx?id=6133&lib=law&EncodingName=big5.
International Labour Organization R198—Employment Relationship Recom-
mendation, 2006 (No. 198), https://www.ilo.org/dyn/normlex/en/f?p=NOR
MLEXPUB:12100:0:NO::P12100_INSTRUMENT_ID:312535.

Hong Yu Liu, “The Politics of Unionisation in Hong Kong: An Interview
with Dr Bill Taylor,” Global Labour Journal, Vol. 12, No. 3(2021), pp.
325-331.

Yu, “The Destiny of Web Platform Workers in China: Employees, Nothing
or a ‘Third Option?.”

Labor Contract Law of the People’s Republic of China [Revised]http://www.
lawinfochina.com/display.aspx?id=6133&lib=law&EncodingName=big5.

The Trade Union Law of the People’s Republic of China [Revised], http://www.
lawinfochina.com/display.aspx?lib=law&id=452&CGid=.

China Labour Bulletin, “Workers’ Rights and Labour Relations in China,
https://clb.org.hk/en/content/workers%E2%80%99-rights-and-labour-
relations-china.

Chan, “Hunger for Profit.”

60,000 postgraduates food delivery workers: fighting their battle upward but
not staying behind, Chinese text available via https://finance.sina.com.cn/
chanjing/cyxw/2022-07-14/doc-imizmscv1534930.shtml.

Irene Zhou, “Digital Labour Platforms and Labour Protection in China,”
ILO Working Paper 11 (2020), https://www.ilo.org/wcmsp5/groups/public/



76

44

45
46

47

48
49

50

51

52

53

54

55

Hong Yu Liu

---asia/---ro-bangkok/---ilo-beijing/documents/publication/wems_757923.
pdf.

See, for example, “Chinese Delivery Giant Meituan Axes Jobs at Core Depart-
ments as Lay-offs in Tech Sector Deepen, South China Morning Post, https://
www.scmp.com/tech/big-tech/article/3173834/chinese-delivery-giant-meituan-
axes-jobs-core-departments-lay-offs; “Chinese Ride-Sharing Firm Didi Global
Reportedly Laying Off Thousands Of Employees,” Forbes, https://www.forbes.
com/sites/ywang/2022/02/15/chinese-ride-sharing-firm-didi-global-reportedly-
laying-oft-thousands-of-employees/?sh=2327963f3a36.

Estlund, A New Deal for China’s Workers?.

“The ACFTU holds a press conference for the Plan to Promote the Union
Membership,” http://www.scio.gov.cn/xwfbh/qyxwfbh/Document/1668
101/1668101.htm.

“Guangzhou First Union for Delivery Workers Established,” Chinese text
available via http://acftu.people.com.cn/n1/2019/0114/c81979-30526048.
html; Shanghai Established the First Union for Food Delivery Platform
Workers, Chinese text available via https://www.chinanews.com.cn/
sh/2018/01-04/8416637.shtml.

Lei, “Delivering Solidarity.”

See, for example, Bill Taylor and Qi Li, “Isithe ACFTU a Trade Union and Does
It Matter?,” Journal of Industrial Relations, Vol. 49, No. 5 (2007), pp. 701-715.
Kyung-Jin Hwang and Kan Wang, “Labour Dispute Arbitration in China:
Perspectives of the Arbitrators,” Employee Relations, Vol. 37, No. 5 (2015),
pp. 582-603.

Jiaojiao Feng and Pengxin Xie, “Is Mediation the Preferred Procedure in
Labour Dispute Relation Systems? Evidence from Employer-Employee
Matched Data in China,” Journal of Industrial Relations, Vol. 62, No. 1, (2019),
pp. 81-103.

Alex Wood and Vili Lehdonvirta, “Antagonism Beyond Employment: How
the ‘Subordinated Agency’ of Labour Platforms Generates Conflict in the
Remote Gig Economy,” Socio-Economic Review, Vol. 19 No. 4 (2021), pp.
1369-1396.

Ngai Keung Chan, “Algorithmic Precarity and Metric Power: Managing the
Affective Measures and Customers in the Gig Economy,” Big Data &
Society, Vol. 9, No. 2 (2022), https://doi.org/10.1177/20539517221133779.
The People’s Court of Chaoyang District Issued the White Paper on the
Trial of Labour and Employment Disputes on the Internet Platform,
Chinese text available via http://bjgy.chinacourt.gov.cn/article/
detail/2018/04/id/3261190.shtml.

Hong Yu Liu, “The Role of the State in Influencing Work Conditions in
China’s Internet Industry: Policy, Evidence, and Implications for Industrial
Relations,” Journal of Industrial Relations, Vol. 65, No. 1 (2022), pp. 3-21.



Law and Order 77

56

57

58

59

60

61

62

63

64

65
66

67

68

69
70

Full text of Premier Li’s address at opening ceremony of Summer Davos,
available via http://chinaplus.cri.cn/news/china/9/20170628/7117_all.html.
Guiding Opinions on Promoting Development of the Sharing Economy,
available via https://www.chinalawtranslate.com/wp-content/uploads/2017/
08/2017-7-28-Sharing-Economy-Opinions-JPH-Tr.pdf.

Guiding Opinions of the General Office of the State Council on Promoting
the Well-regulated and Sound Development of the Platform Economy, avail-
able via http://lawinfochina.com/display.aspx?id=30987&lib=law&Encoding
Name=big5.

See Zhou, “Digital Labour Platforms and Labour Protection in China,” pp. 39.
Margaret Pearson, Meg Rithmire, and Kellee S. Tsai, “Party-State Capitalism
in China,” Current History, Vol. 120, No. 827(2021), pp. 207-13.

See, for example, Yi Huang, “Monopoly and Anti-Monopoly in China
Today,” American Journal of Economics and Sociology, Vol. 78;No. 5 (2019),
pp. 1101-1134.

Sandra Marco Colino, “The Case against Alibaba in China and Its Wider
Policy Repercussions,” Journal of Antitrust Enforcement, Vol. 10, No.1 (2022),
pp. 217-229.

Meituan fined $534m over monopoly, available via https://global.chinadaily.
com.cn/a/202110/09/WS6160d7f3a310cdd39bc6db32.html.

“996” is Ruled Illegal: Understanding: China’s Changing Labor System,
https://www.china-briefing.com/news/996-is-ruled-illegal-understanding-
chinas-changing-labor-system/.

Hong Yu Liu, “The Politics of Unionisation in Hong Kong.”

See, James Tong and Yingzhu Snow Zheng, “Citizen Lawsuits Against the
Government in China: Twenty Court Cases, 2013-2019,” Chinese Law &
Government, Vol. 51, No. 2-3 (2019), pp. 49-53.

How to Understand China’s Common Prosperity Policy, available via
https://www.china-briefing.com/news/china-common-prosperity-what-does-
it-mean-for-foreign-investors/.

“Alibaba Elaborates on How It will Use its 100 Billion yuan ‘Common Pros-
perity’ Fund—Pointing to ‘High Quality Growth’ for All, South China
Morning Post, https://www.scmp.com/tech/big-tech/article/3148334/
alibaba-elaborates-how-it-will-use-its-100-billion-yuan-common.

Zhou, “Digital Labour Platforms and Labour Protection in China.”

Estlund, A New Deal for China’s Workers?.





